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THE CQURT: Good morning, everyone.
MR. BARRY: Good morning, Your Honor.

MR. GIUFFRA: Good morning, Your

Honor.

THE COURT: Who's going first?

MR. GIUFFRA: Computer Associates =--
CA, Your Honor. I'm Robert Giuffra with Sullivan
Cromwell,

THE COURT: You may proceed, Mr.
Giuffra.

MR. GIUFFRA: Good morning, Your
Honor. Again, Roberit Giuffra, Sullivan Cromwell, for
CA, Inc.

Your Honor, this is a straightforward
question of statutory interpretation. Is this

preposed bylaw consistent with Seciion 1572 There's
no need for the Court to enter in a grand academic
debate about poilison pills or shareholder rights. The
Court can decide this guestion on the application of
straightforward questions of statutory construction.

Now, there are three provisions that
we think are relevant here. Those are 109, 141, and
157. And under basic rules of statutory

interpretation, Professor Bebchuk's bylaw is invalid.
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This is a simple case.

Your Honor, under 109, a bylaw is
invalid if inconsistent with law. Professor Bebchuk's
proposed bylaw has two provisions in it. The first is
that the board cannot approve a rights plan with a
term of more than one year. DNow, the rights plan
under this proposed bylaw shall expire within one year
after its adoption or amendment. It's a -- a
prchibition on a rights plan for more than one vyear.

In addition, it's a provision
requiring a unanimous vote with respect to rights
plans, and we're not challenging that piece of his
provision before the Court today.

THE COURT: Well, do you concede the
legality of that part of the bylaw?

MR. GIUFFRA: Ycour Honor, we believe
that 142 -~ 141{(b) at least permits supermajority
voting. Whether an application, there might be an
issue with respect to 141; but at least for purposes
of the present facial challenge, we're focusing on the
substantive limitation on the length of a rights plan.

THE COURT: What -- what dc you mean
by "application" in that context?

MR. GIUFFRA: Excuse me, Your Honor?

CHANCERY COURT REPORTERS
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THE COURT: What do you mean when you
try to reserve some later challenge with respect to
the application?

MR. GIUFFRA: Well, Your Honor, we
believe that since one pertion of the bylaw is
invalid, the bylaw says that a rights plan cannot go
on for more than one year. And under 157, the |
legislature has made guite clear that boards of
directors have the power toc have a rights plan of
unlimited duration. That's in the express language of
157. And our view would be that as -- as reflected in
cases like Quickturn, if any aspect of a proposed
bylaw is invalid, the whole bylaw is invalid. So
that's what we're focused on here today.

THE COURT: You concede the legality
of the unanimity provision.

MR. GIUFFRA: For present purpocses,
Your Honor, yes, we do.

THE COURT: Well, in your reply brief
you conceded, said you thought it was unwise but,
nevertheless, permissible under 141 {(b). Did I misread
that?

MR. GIUFFRA: That was our position,

Your Honor. And we do think it's an unwise provision;
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but we believe that under 141 (b) and subsequent and
also case law, that it might well be permissible. So
we're not challenging it.

Now, many rights plans, Your Honor,
have durations more than 10 years. The rights plan in
Household was a 10-year plan. And one year --

THE COURT: There's nothing in the
statute that says a plan shall be more than a vear, 1is
there?

MR. GIUFFRA: It says the board has
the discretion to have a plan that can be limited or
unlimited in duration.

THE COURT: Well, I know that. But
there's nothing in the statute that says plans shall
be more than a year.

MR. GIUFFRA: MNo. In fact, the Court
could decide, in the exercise of its business
judgment, to have a plan less than a year. The board
could decide not to have a plan at all, but the point
is the statute vests in the board of directors the
discretion to have a rights plan of unlimited
duration.

THE COURT: Would -- so the argument

would be the same if this plan, rather than trying to
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Iimit the duration, tried to limit some other term of
a rights plan.

MR. GIUFFRA: That's absolutely
correct, Your Honor. And in 157 there's a provision
governing consideration. So, for example, if a rights
plan sharelaw [sic] bylaw proposal said that the --
the exercise price of the rights plan must be eqgual to
the market price, which would obviously eviscerate the
utility of the rights plan, that, Your Honor, would,
in our view, be invalid just as well as a -- a term
limitation, which is what we face in this case.

Again, 1t says "shall expire in one
vear." And Prefessor Bebchuk at page 31 of his brief
concedes what his real objective here, which is that
he believes under the theory that's being put forward,
that if -- if you can limit the duration, you can
essentially eliminate poison pills and rights plans
through shareholder bylaw proposals. &And that --

THE COURT: Let me stop you there for
a minute. As you said, a board might actually adopt a
rights plan that had a one-year duration. Presumably
no board would adopt a rights plan with an exercise

price equal fto market price.

MR. GIUFFRA: Presumably not, Your
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Honor, but it's possible that if someone had -- a.
shareholder agitant had a2 desire to outlaw poison
pills, they could try to propose through -~ through =--
through bylaw process a rights plan where the -- where
the market price and the exercise price were the same
and, therefore, the rights plan would have no utility,
and, therefore, it's a backdoor way of eviscerating
rights plans and obviously eliminating the board's
power to -- to enter into rights plans under --
expressly under 157 and also under 141 (a}.

THE COURT: I just draw a distinction
between the two cases you're talking about, one in
which you could have a rights plan of normal utility,
just of limited duration; and the other would be a
situation in which the rights plan is limited to one
where the exercise price had to be equal to the market
price and would be of nc use at all.

MR. GIUFFRA: That's correct, Your
Honor. The board cculd do -- the board would have the
discretion -- obviously it wouldn't make any sense to
do the latter case, but the board could have the
discretion to have a rights plan of whatever duration
the board chose, and that's what's specified under the

statute. The problem here is that you're talking
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about unilateral action by the shareholders by a
bylaw. And now we believe that violates 157, which,
again, expressly, by statute, gives the board the
ability to have a rights plan that's unlimited in
duration.

Now, this case =--

THE COURT: Is the problem under 157
that no bylaw 1s permissible, cor is it limited to
bylaws by stockholders?

MR. GIUFFRA: Your Honor, I think if
you read 157, it says con its -- it =-- it doesn't
reference bylaws -- 157 is part of subchapter 5 --
when gone closely through subchapter 5 -- and
subchapter 5 deces not permii bylaws. The legislature
in 141 in a number of places provides that for
amendments by bylaw or amendments to the certificate
of incorporation. There's no reference to bylaws in
127 or in -- anyplace else in subchapter 5. And
that's because under the -- the way the statutory
structure is set up and as the Supreme Court
recognized in the Grimes case, the board of directors
has the exclusive authority over the capital structure
of the firm, things like the form of stock, preferred

stock, dividends, stock options. And, you know, in
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141, there are a number of provisiocns that provide for
what might be described as procedural changes.

So, for example, 141(b) you have
the -- the permission to have a bylaw that requires
supermajority voting by the board.

In 141 (b) --

THE COURT: References are found in
places other than 141.

MR. GIUFFRA: That's correct. And in
those places --

THE COQURT: They're found throughout
the general corpeoration law with, as you pointed out,
the exception -- may not be the only exception ~- of
subchapter 5.

MR. GIUFFRA: Well, T think that was a
considered decision by the ~- by the General Assembly
to not permit the amendment of the provisions of
subchapter 5 by bylaw, and that's because the General
Assembly instruction to the busines corporation law
wanted to leave to the board the power over the
capital structure of the firm.

Cbviously a company could in its
certificate of incorporation have limitations on the

beoard's authority to ~-- to issue rights plans, and
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that's something that's specified on the face of the
statute. There's no such limitaticn with respect to
being able to have unilateral shareholder action limit
& board's ability to -- to determine the terms of the
rights plan. And we would submit that the duration is
a critical term of a rights plan.

THE COURT: What if -- what if a béard
proposed this bylaw to its shareholders for them to
adopt or not? Would that be a valid bylaw?

MR. GIUFFRA: Your Honor, I think that
there have been -- there's two cases which talk about
a shareholder resolution. One is the National
Intergroup case, and then you have the issue of News
Corp., which is a contract case. Those are cases
where the board itself entered into -- the courts
treated them as contract cases, not as cases
involving -- having any bylaw being exercised by the
shareholders in a unilateral fashion.

So a board resolution obviously could
be adopted limiting the board's power to -- to a
bylaw. The board could adopt a change in the
certificate of incorporation, working with the

shareholders would have to approve that. And I

don't -~
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THE COURT: The gquestion is, could a
board -~ let's talk a simpler question. Could a board
itself adopt a bylaw that contained a provision
limiting the term of poison pills to a year?

MR. GIUFFRA: I think the board
could -- could adopt a resolution.

THE COURT: Could it adopt a bylaw?

MR. GIUFFRA: Don't know the --

THE COURT: Yes or no?

MR. GIUFFRA: I mean, I think under
our reading of the statute, the answer would be no,
because the statute -- excuse me.

THE COURT: But you could by -- by
resolution do that.

MR, GIUFFRA: Yes, Your Honor. Or -~
or the board could enter intec a contract, as was the
case in News Corp., limiting the board's power to take
certain actions with respect to rights plans. So the
board is giving up its statutory authority with
respect toc rights plans.

THE COURT: And you think a board can
do that by contract and it can do that by resolution

put can't do that by bylaw.

MR. GIUFFRA: Well, the statute on its
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face doesn't permit bylaws as a means to -- to limit
the board's power under 157. And the -- you know,
since it can do it by resolution, there would be no
need to do it by bylaw. It's more of an academic
gquestion, I think. I mean, it has the power to do it
by resolution.

THE COURT: Well, I might have
thought, Mr. Giuffra, if it has the power to do it by
resolution, it can obviously do it by bylaw. But the
problem with that is that if the board can do it by
bylaw, then why can't stockholders do it by bylaw?

MR. GIUFFRA: Well --

THE COURT: That's what I'm sort of
faced with.

MR. GIUFFRA: But I think the reason
why the stockholders cannot do it by bylaw is that 157
vests in the board of directors the power to determine
the terms of a rights plan, including its duration.
And in places where the shareholders have the ability
by unilateral bylaw to limit the power of the board,
those are matters that are specified in the -- in the
corporation law.

S50, for example, you know, the number

of directors needed for a quorum. That's something
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specified can be done by either certificate or by
bylaw, the powers of board committees.

THE COURT: And can be done by a bylaw
adopted by either shareholders; or if the certificate
of incorporation gives the power to the directors to
adopt and repeal bylaws, that can be done by them,
tco.

MR, GIUFFRA: Yes, that's correct,
Your Honor.

THE COURT: Or it can be done by them
in both cases.

MR. GIUFFRA: That's correct, Your
Honor.

THE COURT: But your argument is, I
gather ~- maybe it's -- perhaps bylaws are totally
impermissible under Rule 157 or, in any event, even if
they're not, shareholder bylaws are.

MR. GIUFFRA: That's correct, Your
Honor. That would be our position. And that's
because of the role that the board of directors is to
have over the capital structure of the firm.

And the problem with -- with Professor
Bebchuk's thecry is that it really has no limits.

There's no limiting principle. This bylaw proposes a
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10
i1
12
13
14
15
16
17
18
19
20
21
22
23

24

15

one-year limit on rights plans. Well, the next one
might propose a one-month limit, a one-week liﬁit, a
one-day limit. And effectively by these limits, vyou
could eliminate a board's ability te adopt rights
plans. In addition, you could obviously do things by
bylaw dealing with terms.

THE COURT: But presumably if -- if
the -- if a court concluded that 157 was not the
absclute bar to bylaws as you say it is, then the
analysis moves =-- moves somewhere else --

MR. GIUFFRA: Yes, it would move to --

THE COURT: -- to 141.

MR. GIUFFRA: It would move to 141,
that's correct.

THE COQURT: So, you know, a one-day
bylaw may well run afoul of 141 even if it doesn't run
afoul of 157.

MR. GIUFFRA: That's correct. And you
might even have a problem with respect to an amendment
by bylaw. Let's suppose a corporation enacted --
adopted a bylaw or shareholders proposed a bylaw that
the annual meeting must be held in Antarctica on
December 25th every year and that's the only time

the -- that's the only -- or that's the only time that
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the directors -- excuse me; one board meeting a year
in Antarctica on Christmas. I think that might be a
bylaw that would -~ would confiict with the board's
ability to operate a business under 141. But that's
obviously not the questicn -- that's not -~

THE COURT: Can you draw the line
somewhat closer to reality?

MR. GIUFFRA: I think the key point
would be in looking at 141, Your Honor, where it says
you can amend by certificate 0of incorpcration or
bylaw, but then the words "bylaw" do not appear
anywhere in subchapter 5, clearly in interpreting the
statute, there must be a reascn why the legislature
said "and by bylaw" in 141. Otherwise, the -- the
specific reference to "bylaw" would be a mere
surplusage; and obviously under basic canons of
statutory construction, that's not something that a
good court would want to do.

THE COURT: But otherwise on a
nonsurplusage.

MR. GIUFFRA: No, Your Honor, because
109 says that shareholders can adopt a bylaw relating
to the business so long as it is not inconsistent with

law., And we would submit that this proposed bylaw is
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incensistent with law. It's, in fact, inconsistent
with 157 on its face.

THE COURT: I was speaking sort of
more generally. I mean, 1f you limit the ability of
stockheolders to adopt bylaws to those instances in the
general corporation law where bylaws are specifically
anthorized, you certainly take away the utility of‘
109, don't you?

MR. GIUFFRA: No, Your Honor. I
think --

THE COURT: Particularly if you're
doing that because of the general grant of power to
the board of directors in 1431 {(a). You certainly are
-- and I think this may be the right answer -- you
then make 141(a)}) a superior grant of power than 109.

MR. GIUFFRA: That's a way of lcoking
at it; but this case, Your Honor, I think is really
determined by 157, because we're dealing with a
situation where there's a -- an express grant of
statutory authority to the board on the very subject
that is the basis for the bylaw. I mean, we're -- on
the face of 157, the General Assembly speaks of rights
plans unlimited in duration; and this proposal --

THE COURT: I'm sorry. You'll have to
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MR. GIUFFRA:

THE COURT:

18

I'm sorry, Your Honor.

There's nowhere in 157

that talks about stockholder rights plans. It talks

about the ability to issue rights --

MR. GIUFFRA:

Heonorx. And --

THE COURT:

MR. GIUFFRA:

THE CGCURT:

that are read in by Moran.

MR. GIUFFRA:

in Heusehold, the Court has
the power under 141 and 157
THE COURT:

years of my life I spent in

That's correct, Your

-~ and plans on how you ==
But -- but --

-- that are in there -=-

But in the -- obviocusly
said that the board has
to -~ to do rights plans.
You're reminding me of two

some other pursuit.

Well, is that of any principle? And

is -~ obviously rights plans have their own special

place in our jurisprudence.
cf countless cases that are

to adopt rights plans is --

They've been the subject
-- the ability, the power

is well-established. But

is that itself a limiting principle?

MR. GIUFFRA:

limiting principles. One,

I think twoc things are

the express terms of 157;
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in addition, the powers of directors under 141{a) to
manage the business with respect to fundamentai
matters like the issuance of a rights plan, which is
obviously a critical aspect of corporate management
and very important matter that boards of directors
must consider. Obviously the fact that there's been
so much case law about rights plans demonstrates and
confirms the importance of rights plans at a board
level. It's a central element of -- of board
activity. And so --

THE COURT: At the same time the case
law, at least some o0f the case law recognizes that
rights plans are fundamentally the license for
altering the power relations inside a corporation.
It's a plan -- it's a device that requires third-party
acquirers to negotiate with the board of directors
rather than offer -- make offers directly to
stockholders. I mean, that's how 1t was litigated.
Perhaps that's how it's described. That's how 1t was
justified, but doesn't that also in some respect
create any basis for limiting this principle?

MR. GIUFFRA: Your Honor, on a
particular -- in a particular case where there's a

rights plan at issue and particular facts, courts
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Obviously address whether -- you know, the handling of
the rights plan by a board. This is a case where
there are no facts disputed. We're not dealing with a

potential takeover, whether the board is or isn't

properly exercising its fiduciary duties or business

judgment. The guestion here is whether a board in the
abstract should have the power to have -- to exercise
its -- its power under the statute, 157, to have a

rights plan of limited duration. Under this bylaw,
the board could not do that.

And the peint would be that the
jurisprudence all talks about the power of the board
tc, for example, you know, build a fortification in
advance of a potential tender offer. And by having a
rights plan that's, you know, longer than a year, a
board can reasonably make the business judgment that
we want to have our defenses up in the event that
there might be some sort of a -- a tender offer that
the board believes is inconsistent with the
corporation and shareholders' interest.

And what this bylaw would like to do
is hamstring the board and prevent the board fronm
doing that. But the statute permits under 157 and 141

a board to exercise its rights.
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I think it’'s important to also think

about Section 102, because Section 102 talks about the

power of a -- what you can do in terms of amending an
article of incorporation. And it talks about the --
on its face it refers to -- that an article of -- a

certificate of incorporation can be amended by any
provision that created -- by provision that createé,
defines, limits, or regulates the power of the
directors. If you leocok at 109, it talks about
relating to the business of the corporation. And if
you want to regulate the powers of the board by
limiting those powers and defining those powers and
regulating those powers, the proper way under the
statutory scheme would be to do it under 102 (b} (1),
which is the certificate of incorporation, because --

THE COURT: You know, I sort of -- 1
mean, I get your argument that the language in 109 is
different than 102; but it's not quite as different as
you just put it, because it -- 109 also speaks about
bylaws relating to business corporation, the conduct
of its affairs, and the rights or powers of its
directors.

So, I mean, it -- it ~- the sort of

textual issue is does the language relating to the
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rights or powers of directors create a more narrow
universe of things that can be done than the 102
language about -- which is, you know, is presumably
broad, creating, regulating, so forth, the rights or
powers of directors.

MR. GIUFFRA: The critical provision
in 109 is that the bylaw provision must not be
inconsistent with law. In addition, the fact that the
corporation law in various points says that powers can
be changed or decisipns made by amendments to the
certificate or by bylaw must have a meaning. I mean,
the words -- otherwise, why in some places like 141
does "bylaw" appear repeatedly on procedural matters
like quorums and number of committees, procedural
matters? whereas in 157, which is a substantive
provision of the corporation law, a provision -- a
part of the corporation law that deals with the most
important corporate board matters, there is absolutely
no reference anywhere to "bylaws." And we think, Your
Honor, that that's a critical, critical, critical
difference.

I mean, the -- in -- in the Grimes
case, the Supreme Court, at 804 A. 24 260, said that

the subchapter 5 consclidates in the board exclusive
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authority to govern and regulate a corporation's
capital structure. In that case the Court focﬁsed on
the importance of -- of statutory formalities.

And taken to --

THE COURT: Well --

MR. GIUFFRA: Taken to its --

THE COURT: Isn't a rights plan paft
cf a company's capital structure?

MR. GIUFFRA: Yes, it is, Your Hconor.

THE COURT: In what respect?

MR. GIUFFRA: Well, because 1f the
rights plan goes into effect, obviously it affects
the -- the capital structure of the corporation And --
and it falls within 157.

The problem with the theory that's
being advocated here is that the rest o0of the
provisions in subchapter 5, if ~- if -- 1f Professor
Bebchuk is right and you can amend 157, there's
absolutely no limiting principle. 5o you could -- you
could regulate by bylaw preferred stock, executive
stock options, and any other aspect of the capital
structure of a corporation, dividends. You could say
that dividends can only be paid in certain amounts on

certain days. You could -- you could hamstring by
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bylaw a board's ability to pay dividends.

This 1s one of those cases where we
submit it's a relatively straightforward case; but
were the Court to agree with Professor Bebchuk's
thecry with -- without any limitations, it could have
extremely perniciocus effects in terms of upsetting
Delaware corporate scheme. It would allow for bylaws.
It would allow, by bylaw, shareholders to propose
bylaws ~-- those shareholders wouldn't have any
fiduciary duties to the corporation -- to essentially
create an extrastatutory regime to micromanage the
company . If someone wants to do that, they should
invest in a close corporation, not in a public company
where there i1is obviously a separation of ownership
from control.

This case, Your Honor, again, we think
is relatively simple. And the language in the statute
in 157 where it says "Subject to the certificate of
incorporation"” obviously must have meaning.

In addition, cases like Hilton Hotels
where the Court has said --

THE COURT: So you read -- can you
read that as a bylaw excluder as Vice Chancellor

Strine described it in Jones Apparel?
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MR. GIUFFRA: Well, I think -- I think
that -- I think the fact that the word "bylaws'" do not
appear in 157 is a bylaw excluder. In -- in the Jones

Apparel case that Your Honor referenced where Vice
Chancellor talked about bylaw excluders, the provision
said "unless otherwise provided in the certificate of
incorporation,"” to mean that you couldn't modify bf
bylaw. This one says "Subject to the provisions in
the certificate of incorporation." This is 157. And,
you know, I don't really see a difference between
"unless otherwise provided" and "subject to."™ Both
logically and grammatically mean the same thing, which
is that only a certificate of incorporation change can
limit the powers granted by statute to the board with
respect to the subject matter 1in subchapter 5.

THE COURT: If T can just take vyou
back to Jones Apparel for a second. As I recall, it
was =~ it involved 2137

MR. GIUFFRA: I believe s0, Your
Honor.

THE COURT: BAnd 213 doesn't refer to
either bylaws or certificate; correct? I guess what
he held there was the fact that it didn't refer to the

certificate didn't mean that you couldn't have a
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certificate provision. That was essentially
censistent with the statutory provision.

MR. GIUFFRA: But I think another way
of thinking about it is that 102 is a broader
provision than 109, in that under 102 you can =-- you
know, a certificate of incorporation is higher up in
the hierarchy.

THE COURT: Well, that's a hard
argument, because there -- there are cases -- and I
wouldn't be surprised if a great number of
corporations didn't have bylaws that regulate the very
subiject matter that's coming back te 213. And the
cases cited under 213 similarly involve companies with
bylaws that had to do with setiting record dates; and
there was no 1lssue raised really in those cases about
sort of -- guestion whether you even have a bylaw
under 213.

MR. GIUFFRA: But the difference --

THE COURT: What -- what Vice

Chancellor Strine held, you could have a charter

provision and that it would govern -- I'm telling you
there -- there are cases that deal with bylaws under
213.

MR. GIUFFRA: But, Your Honcor, I think
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the difference between 213 and 157, again, would be
the -- the language cf 157, plus would be the éowers
granted to the board under 141 (a) toc manage the
corporation. And 1t would be our position that those
powers under 141(a) to manage the corporation, courts
have repeatedly held that the management of a rights
plan is a fundamental matter. It's not a procedurél
matter. It's not about where you hold your annual --
where you hold your board meetings or how many pecple
are on the board, and that those sorts of fundamental
decisicns need to be vested in the corporation. So in
crder -- you know, I think Your Honor can rule on the
basis of both 157 but also on the basis of 141.

And ~-- and I think the -- the -- what
I think is =~~ makes sense about the 157 argument is
the ~-- the fact that there's no limiting principle on
Professor Bebchuk's proposal. and he, in fact, admits
that on page 31 ¢f his brief where he says that by
shareholder bylaw you could essentially eliminate
poison pills. And that would be a rather, rather
radical step.

THE COURT: Well, tThat itself has a
limiting principle, though, doesn't it? Which is that

at least 1n cases where becards of directors share the
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power to adopt and then they repeal bylaws, the board
would continue to have the power to repeal such a
bylaw, wouldn't it? I know there's at least one case
that suggests otherwise, but it wasn't in a hole.

MR. GIUEFFRA: Theoretically that might
be correct, Your Honor; but the issue in our case,
again, 1s they want to propose a bylaw that will
hamstring the board at the outset of having a rights
plan longer than a year. And the problem is the next
bylaw could be a day or it could be a week. And then,
you know, when you couple that with the unanimous vote
reguirement and then that may be a situation whexre you
would have a problem with the unanimous vote
reguirement, that would present a problem for a
corporation, because you essentially would be
outlawing a poison pill by bylaw. And courts, I
think, have =~ have never permitted that.

THE COQURT: Well --

MR. GIUFFRA: I don't -- yocu don't
need to have a shareholder vote to have a poison pill.

THE COQURT: You know, what you -- all
the things you're saying make me wonder if this case
is even ripe for you to seek an advisory opinion on a

narrow issue, and you're reserving other issues that
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you might want to litigate later about this very
bylaw, The bylaw hasn't been approved by the |
stockholders. It's not even a fact.

MR. GIUFFRA: The bylaw has been
submitted. We socught a no-action letter from the SEC.

THE COURT: Which they haven't given.

MR. GIUFFRA: Which they haven't given
us because of this litigation, and the SEC has a
policy that in the event of a litigation, the SEC will
not rule on whether to grant a no-action letter when
it's a question of state law. And that's the question
that's presented here. And our bylaw —-- our proxy has
to be sent out on July 14th.

S50 the issue 1s whether --

THE COURT: So you have sort of
created this problem that you are now asking me to
give you the answer to by sending a Delaware lawyer's
opinion letter to the SEC, which now, under its
regulations or its procedures, isn't even considering
whether or not to issue the no-action letter until I
decide.

MR. GIUFFRA: Well, in fact, Your

Honor --

THE COURT: Why not just put it on a
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ballot and let it be voted on? And if you think it's
illegal, we'll litigate about it later.

MR. GIUFFRA: Your Honor -- Your
Honor, the -- the fact o0f the matter i1s that in other
cases, corporations have done exacily what CA did in
this case. They got an opinion from the Delaware
lawyer. They have sent the opinion down to the SEC,
and they received a no-actiocn letter. But Professor
Bebchuk, obviously being aware of what the SEC's
procedures are, commenced this litigation and,

therefore, has prevented the SEC from issuing a

no-action letter. So the company =--
THE COURT: I mean -- and I'm being a
little -- I really do have to say I don't understand

the SEC's policy under this rule of theirs that
something which is of debatable reality can be
excluded under their rule just by getting a letter
from someone. But in any event, I haven't been
involved in that process for a long time. But it does
raise issues of ripeness, frankly.

MR. GIUFFRA: Well, Your Honor, we
think --

THE COURT: And you're also telling

me, as I understand what you're saying, Mr. Giuffra,
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that, you know, you're sort of keeping your powder dry
cn other aspects of this very bylaw, and all ydu‘re
asking me to do is to decide whether or not some
particular aspect of it is legal or illegal while
maintaining your position that other parts of it, 1if
it's subsequently adopted by the stockholders, may
also be illegal.

MR. GIUFFRA: Your Honor, the
provision we're challenging on its face is illegal
under the statute. And so that's why we're
challenging it. We don’'t think it's a close question.
We think that 157, 141, the language of 102, 109, 141,

157 make this case a relatively simple case of

statutory construction. And it's -- it's really a
guestion of 157 says "directors shall,” "unlimited in
duration.™

And this is a bylaw that's essentially
putting on its face a substantive limitation on how
long a rights plan can be. And given the way the —-
the statute is set up -~ and I think this answers the
question. If Professor Bebchuk's theory is correct,
there 1s no limiting principle with respect to rights

plans and with respect to anything else in subchapter

5.

CHANCERY COURT REPORTERS




10

11

12

13

14

15

lo

17

18

19

20

21

22

23

24

32

THE COURT: Well, rights plans
themselves are a limiting principle. I mean, 1is that
possible? What is a rights plan? Aren't there other
things that courts do -- I mean, that boards do that
carry very similar characteristics?

MR. GIUFFRA: Yes, Your Honor. But
the point is is that 157 is part of a larger
subchapter of the Delaware Code. That subchapter
deals with the issuance of stock, dividends, classes
of stock, all the things we've talked about this
morning. And those are fundamental powers of the
board. They're not something that shareholders can
micromanage by bylaw. And essentially what we're
seeking from the Court would be a judgment that says
that 157 vests the power in the beoard to -- to
determine the terms of rights plans but subject to the
certificate of incorporation and that you cannot have
a limitation or micromanagement of the board's ability
to -- to issue a rights plan by -- by a unilateral
shareholder bylaw.

THE COURT: Well, I do understand
that. But let ~-- what 1if, vyou know, this hadn't
proceeded this way and, instead, the matter was put to

the stockholders and they approved it and you had a
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unanimous board that wished to redeem this -- or not
redeem but to repeal this bylaw because they thought
it was ill-advised and that it imposed undue
limitations on their ability to protect the interests
of the corporation and its shareholders. Could you
come before Court -- before this Court and ask for an
advisory opinion to the effect that the bylaw was
illegal, or would you just repeal it and let somebody
sue you?

MR, GIUFFRA: Your Honcr, in this
particular litigation we haven't come to the Court to
seek the advisory opinion. The advisory opinion was
being scught by Professor Bebchuk.

THE COURT: Well, that's an answer to
a different gquestion.

MR. GIUFFRA: But -- but, Your Honor,
the way the bylaw is written, the board would have the
power by unanimous vote to repeal the bylaw, that's
correct.

THE COURT: If you have that power and
you have the unanimous consensus that it should be
repealed, could you possibly come to Court before him
to get some judgment as to whether or not the thing

that you wish to repeal was legal or illegal?
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MR. GIUFFRA: There -- there might. be
an ability of someone in a particular situation to
challenge the beoard's ability to veocte to repeal that
bylaw even on a unanimous basis under particular
circumstances and facts that I'm -- you know, wouldn't
be aware of.

THE COURT: Presumably after you did
that.

MR. GIUFFRA: Presumably —-- but there
could be an issue about whether that was a proper
issue given the circumstances that could be present at
the time in terms of the offers that might be made for
the company.

THE COURT: So you might -- you might
be able to seek some sort of declaratory relief that
you wouldn't be breaching yvour ficudiary duties by
repealing the bylaw consistent with its terms.

MR. GIUFFRA: Your Honor, I think what
we would be doing would be coming in again and saying
the bylaw's invalid, because it limits the board's
power under 157 and under 141. That would be our
position.

THE COURT: But only after you

repealed, presumably.
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MR. GIUFFRA: Again, I -- I haven't
really thought it all through. I think this ié --
again, we're -- we're the defendant in this case. We
didn't come to the Court seeking an advisory ruling.
We followed the procedure that other companies have
followed with respect to these sorts of impermissible
shareholder bylaw proposals. The --

THE COURT: Not —-=- neot everyone. Some
companies have gone ahead and put these kind of bylaws
to a vote, haven't they?

MR, GIUFFRA: Yes. And when they've
done if, it's been with board approval, and that's the
critical difference. Because it's of fundamental
critical importance in the corporation, the board must
have a role in deciding whether the board's power
should be limited. So if you look at a case like News
Corp., which is a case repeatedly cited, you have a
situation where News Corp. is an Australian
corporation, wanted to be incorporated in Delaware.
Institutional investors in Australia were concerned
about poison pills. And the company agreed to =-- to
limit its power. And it was a contract case. And --
and the Chancellor said the dispute was one of the

company's own making, the board's own making because
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it had -- at least on the -~ the assumed facts in that
case was that there was a contract.

So if the board agrees to do something
with the shareholders, yes, the board's powers can be
limited. A board can limit its powers by entering
into a loan agreement with a bank.

THE COURT: Well, forget about the

lcan agreement. Il mean, it's a consent -- you're
making a concession about UniSuper in a way. UniSuper
is a decision by the Court of Chancery. It's not a

Supreme Ccurt decision, and it isn't necessarily true
that the Supreme Court would agree, is it?

MR. GIUFFRA: Absolutely correct, Your
Honor. But I still think that the News Corp. case is
distinguishable clearly on the facts here. So I want
to just distinguish it for Your Honor's benefit, which
is it's a contract case. There's no mention in that
decision of 157, nowhere. There's no mention --

THE COURT: But it gets back to my
question, I think, that could a board authorize a
bylaw under 157 be legal. And it is a slightly more
different and difficult question to say =-- than toc say
no bylaw could be legal than to say only a bylaw that

the board has acquiesced in can. It's a rather
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different guestion.

MR. GIUFFRA: I mean, I would think
that our view would be a board -- 1if -- if it was a
bylaw acquiesced in by the board, you're in a
different legal situation than in this case where
vou're talking about unilateral shareholder action.

We think our case 1s an easy case;‘and
we think Your Honor should decide it and just, you
know, sort of resolve -- resolve the issue and sort of
draw the line in the sand.

S50 we would ask ¥Your Honor to -- to,
you know, grant judgment to -- to CA and hold this --
this proposed bylaw is invalid given the relative -~
relevant statutory scheme in Delaware that it viclates
157 and 141.

THE COURT: Can I take you back to 102
and 109 again for a minute?

MR. GIUFFRA: Certainly, Your Honor.

THE CQURT: As I was savying a few
minutes agc, the language used in 102 is a good
deal -- it's certainly different; and when reading it,
cne might say broader than the language in 1098, where
it speaks about creating, limiting, regulating,

defining rights and powers of directors versus 109,
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which only talks about bylaws that relate to the
rights or powers.

MR, GIUFFRA: Yes. That would be our
view, Your Hcnor, that -- that 102 is a much breader
provision permitting, as it says on its face,
"amendments to the certificate that define, limit, and
regulate the powers of the directors." And so the
genius of the corporation law is that in a certificate
of incorporation, the incorpocrators or the
shareholders and directors can amend the certificate
and -- and, in fact, micromanage what the directors
can do to some extent.

But that's not 1089. 169 is a
provision that talks about "relating to," and we
believe that that provision needs to be read in the
context of 141 where "bylaw" is repeatedly used. And
I think what they're attempting to do under 109 is not
something that can be done under 102. And under 102
you clearly can ocutlaw rights plans. And -- and 157
says that on its face.

THE COURT: Of course. I mean, it
talks about rights, but not rights plans.

MR. GIUFFRA: Well, point taken, Your

Honor.
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THE COURT: All right. Thank you, Mr.
Giuffra.

MR. GIUFFRA: Thank you.

MR. BARRY: Your Honor, Michael Barry
from Grant & Eilsenhofer for Professor Lucian Bebchuk.

The fundamental gquestion in this case
is whether a bylaw that requires a unanimous vote for
the directors in order to implement a poison pill and
then requires the directors to consider that poison
pill on an annual basis violates Delaware law.

This is a case that has to be resolved
under Section 108%. Either the bylaw is valid or it's
not . Either Section 109 permits bylaws relating to
poison pills or it doesn't. That's the simple
question.

The -- the defendant here tries to
kind of shift the argument by -- by making arguments
that are =-- shift the focus by making arguments that
are both ceontradictory and in some respects the
product of a mishmashing of different provisions of
Section 157 in particular.

Now, focusing on the -- the phrase
"not inconsistent with law"” in Section 109, CA argues

that because bylaws, or at least bylaws enacted by
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shareholders, aren't expressly authorized under
Section 141(a) and 14 -- and 157, that somehow the
proposed bylaw here 1is invalid. But that's not the
question. The guestion isn't whether Sections 157 or

141 specifically permit the bylaw. The guestion 1is

whether or not the -- the proposed bylaw here -- at
issue here, that the word -~ CA -- that CA really kind
of ignores the actual terms. The guestion is whether

or not the proposed bylaw here is inconsistent with
141 and 157, not whether they're -~ the bylaws are
expressly permitted by, but whether or not the
proposed bylaw here can be read in harmony with those
statutory sections. 2And it can.

And in this regard there are two
fundamental points that CA has no response to. The
first is that it is clear under Delaware law through
the News Corp. case, through the National Intergroup
case, that not -- and as they've conceded here at oral
argument, that not every limitation on a board's
ability to implement a -- a poison pill must appear in
the certificate of incorporation. If 157 reguired
that any limitation on a director's ability to
implement a poison pill has to be in the certificate

of incorporation, then a contract would be void. A
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contract ceding that responsibility to somebody else
would violate Delaware law. It doesn't. That's not
what the Court held in News Corp. It didn't address
157 in News Corp., but the underlying issue 1is
implicit.

The second point that they have no
response to 1s, there is no prohibition under Dela@are
law from shareholders having any sort of input at all
on the general subject matter of poison pills. If
there was that provision, News Corp.'s wrong, National
Intergroup's wrong. Why? Because both of those cases
said that it was a -- a -=- shareholder approval could
be enforced. In News Corp., for example, the Court
approved a settlement that reguired the -- the
shareholder approval and actually precluded certain ==
certain poison pills for windows over the next 20
years., So there's no prohibition under Delaware law
for shareholders to have some say.

Again, relying on these -- this
statutory construction argument, which I'll get to in
a minute, CA makes a general policy argument. At the
beginning of my -- my abkle opponent's argument, he
said this 1is a simple case and it doesn't impact a lot

of stuff. But then there's an underlying theme that
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goes through each one of the defendant's arguments
here. And the underlying theme that -- it's actually
set forth in -- in -- on page 11 of their reply

brief -- that directors have unfettered discretion at
all on matters of, their term, "fundamental legal
significance"” and that shareholders can only have
input on "certain matters of lesser importance." I
don't think that's what the DGCL says. I doen't think
that's what the legislature intended by enacting the
law. The shareholders own the corporation. The
directors are responsive to the shareholders.

We talk a lot =-- there's a lot of talk
about directors' rights, directors' powers; but in
considering this proposed bylaw and in considering
these issues, there's certain things that -- the
underlying issues to -- to the theme presented by ==
by CA here that have to be recognized. They don't
have an inherent right, the directors don't have an
inherent right to adopt poison pills, to do anything
management related. They have a responsibility to the
shareholders. They don't have a power to enact it.
They have a privilege. And they don't have a --
necessarily just a blanket unfettered discretion.

They have a fiduciary duty that they have to comply
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with.

Underlying those theories, they'~—
they ignore those points in elevating the directors
above the shareholders.

THE COURT: This isn't a fiduciary
duty case.

MR. BARRY: I£'s not a fiduciary du£y.

THE COURT: But whether you like it or
not, 1t is a case that deals with rights and powers.

MR. BARRY: This case deals with
statutory authority, statutory construction. In that
regard, I agree with ==~ with Mr. Giuffra.

So let's -- let's start specifically
with the statutory construction issue. Any
consideration of the proposed bylaw here has to -- has
to start with Section 109. It doesn't start with
Section 157. It starts with Secticn 109. And 109(a}
makes clear that the authority to adopt and amend

bylaws is with the shareholders. They don't dispute

that. I think it's -- it's -- it's fairly clear.
Also, as the Court identified -- the
Section 109{(b), which says the terms of -- of bylaws

are very, very broad, as the Court identified, not

only does it relate to authorized bylaws relating to
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the business of a corporation, but it also relates
to -- permits bylaws relating to "the rights of
directors."” So to the extent we're talking about
rights, the bylaws specifically contemplate that.

Now -—--

THE COURT: What doces "relating to"
mean in that context?

MER. BARRY: What does relating to mean
in that context? I think "relating to" means in that
context requires the Court to make a judicial
determination as to whether the -- the specific bylaw
at 1ssue relates to, as —-- under =-- under Section 109.
It is our opinion that "relates to" is a rather
broad -- broad -- broad statutory grant. There's no
prchiblition under certain -- under the =-- under
Section 109 of any other subject matter, and the
guestion what "relates to" 1s a question that the
Court has to address.

THE COURT: All right. Well, I know I
do. But 1in doing that, don't -- isn't it sensible to
contrast it and compare that language with the
language in 102 that -- that begins with the scope of

the charter provisions?

MR. BARRY: The scope -- to the extent
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that there's a necessity to compare and contrast
Sections 109 and 102, I will -- the distinction would
be that to the extent Section 109 -- 109 could -- a
bylaw enacted pursuant to Section 109 completely
eviscerates a right otherwise statutorily given to the

boards of directors, then perhaps that specific bylaw

at issue under Section 109 might -- might raise that
distinction. This bylaw doesn't.
THE COURT: Where -- where do we get

this complete evisceration standard from?

MR. BARRY: Well, the -~ Section 109
says you have to -- Section 10% says "relates to."
And Section 102 says --

THE COURT: Creating, limiting,
defining, or regulating.

MR. BARRY: I'm sorry?

THE COURT: 102 says charter
provisions can create, define, limit, or regulate -~
or I may be getting the words mixed up, but the duties
of directors.

MR. BARRY: Yes, 1t does.

THE COURT: 109 talks about bylaws
that relate to the duties and rights of directors,

presumably the rights and duties that -- one would
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agree that the rights and duties that are created
either in the statute or in the charter.

MR. BARRY: Correct.

THE CQURT: All right. So the charter
and the statute create the rights of duties of
directors.

MR. BARRY: {Correct. And --

THE COURT: What is it -- what is the
scope of operation of a bylaw that presumably cannot
create -- I don't know about presumably but arguably
can't create, regulate or define but, nevertheless,
can relate to that duty. What is the scope of
operation of "relating to" in that context?

MR. BARRY: Well, I think the two
statutes have to be read in harmony; and the only way
to read them in harmony -- and you want -- and if 1it's
necessary to erect a distinction between the two -- 1
don't necessarily think there is; but to the extent
there is, then a bylaw that would -- that would
completely remove authority from directors that
otherwise would be given under Section 102 could be
inconsistent. That's not this bylaw. That's not this

bylaw.

THE COURT: All right. So -- stop
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right there an& tell me where 1s this complete
evisceration, complete removal standard? Where do I
-- where does it come from? Is it a case or 1is it
just a -- a logical argument?

MR. BARRY: But, frankly, it's a
logical argument based on if the Court thinks it's
necessary to erect a distinction between the two
provisiocns., I don't think there is. I don't think --
because I don't think the Court has to, in -- in
resolving this case, has to address the distinction
between 102 and 109.

THE COURT: Well, how about -- 102
says anything that can be in the bylaws can be in the
charter. 109 doesn't say anything in the charter can
be in the bylaws.

MR. BARRY: Agdreed. But that doesn't
mean that everything in the bylaws has to be
specifically permitted by the -- by other provisions
of the DGCL. Otherwise, Section 109{b) would be
completely superflucus. Section 1 -- the argument
that CA has made here, that Section 109(b) requires
some sort of enabling statute in other provisions of
the DGCL in order to authorize a bylaw on a particular

subject, 1f accepted, would render 109(b} completely
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irrelevant.

The guestion isn't whether or not it's
authorized, a bylaw is authorized by another provision
of this ==~ 0f the -- of the DGCL, but whether or not
the bylaw is inconsistent with another provision of
the DGCL.

THE COURT: Well, do you agree with
Vice Chancellor Strine's decision in -- and I'm sure
he was referring to some other authority =-- that
certain forms of language used in the statute are
magic words, as he said, can be interpreted as bylaw
excluders?

MR. BARRY: Certain ~- certain
language based on the construction of certain
statutes, it could be that =-- that certain language
could be bylaw excluders. For example, the right to
amend the bylaws has to be given to the directors in
the certificate of incorporation. Now, that -- the
language in -- in that provision, I would submit, is
bylaw limiting. You can't adopt a bylaw to give the
directors the rights to amend the bylaws.

THE COQURT: Right. Well, that's -~

MR, BARRY: Other provisions contailn

certain language =-- similar language.
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THE COURT: How about 2287

MR. BARRY: (Reviewing)

THE COURT: It says, "Unless otherwise
provided in the certificate of incorporation" and has

been interpreted by the Supreme Court, consistent with

the meaning that you can't ~- can’'t be done by bylaw.
MR. BARRY: I don't -- I don't
disagree with that. I'm not challenging the Sﬁpreme

Court's holding in that regard. And that particular
statute, with the language of that particular statute

perhaps yes, unless "otherwise provided in the

certificate of incorporation,™ is bylaw limiting. But
that's not what we're talking here. We're talking
about 157.

THE COURT: Which says "Subject to."
MR. BARRY: Well, 157 --

THE COURT: It says, "Subject to any

provision in the certificate of incorporation." Now,
is that -- do I have to interpret that differently
than 2287

MR. BARRY: Well, let's actually look
specifically at 157. Section 157 says in sub ~-- in
sub paragraph (a), "Subject to any" limitation "in the

certificate of incorporation, every corporation," not
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the board; every corporation has the right to -- may
create, issue stock rights, and such -- such right --
and -- and such rights must be in a form that is in
writing and is approved by the board of directors.
That's the holding of the Grimes case, No more, no
less. The terms of these rights are -- are set forth
in subparagraph (b). This i1s the distinction I was
telling you that the -- the defendants have ignored.

There is no -- the -- that language,
that "Subject to any provision in the certificate of
incorporation," does not appear in sub -~ subparagraph
{(b). What it does say --

THE COURT: But something else does.

MR. BARRY: Well, what it does say is
that any provision -- any stockholders' rights adopted
shall have terms as shall be set forth in either the
certificate of incorporation or a resolution adopted
by the -- by the board.

THE COURT: And do we know ~- do we
know where that second phrase came from and when it
came into the statute?

MR. BARRY: I do not, Your Honor.

THE COURT: Has anyone researched that

gquestion?
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{(No response)

THE COURT: I only ask, because it
strikes me as probably language that was intended to
permit the creation by a charter blank check preferred
power.

MR. BARRY: I'm sorry. I didn't -~

THE COURT: Blank check preferred A
power.

MR. BARRY: Uh-huh.

THE COURT: A board can issue
securities and the terms of which were not established
in the certificate of incorporation. And so,
therefore, it would be established by the beocard in
their resolution.

MR. BARRY: Correct.

THE COURT: That was adopted pursuant
to the power delegated to the board in the

certificate.

MR. BARRY: Correct. But on the other

hand -- and in that regard I can trust a different --
another -- another statute, for example.
But let -- let me focus specifically

for the minute on the phrase "in the certificate or

resolution.” This is the fundamental point of our
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disagreement. We say that any resolution that -~ they
say that this means any resolution is ~~ is free game,
they can do anything they want. We say any resoclution
that the board -- that the board adopts always is
subject to the bylaws of the corporation. That's
the -- that's the fundamental distinction. They say
the resolution in Section 157 somehow precludes the
use of the term "resolution" in 157, precludes the
adeption of a bylaw on the subject --

THE COURT: Well --

MR. BARRY: -~ because they say it's
inconsistent.

THE COURT: First, I mean, what I said
"blank check," is obviously, for purposes of our
discussion, deals with the issuance of shares. Now,
it's an analogous concept in terms of issuing rights
so that you have a power to issue rights, the
termination of which are not fixed in the statute, but
would be fixed by the board of directors pursuant to
delegated authority.

Neow, I think that's what it stands

for. DNow, I may be -~
MR. BARRY: Well, yes, but -- and ves,
they have the authority to do -- to adopt it by
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resolution. As a matter of fact, shareholders’don't
have the authority to adopt the terms by resolution.
The directors have to do it by resclution, and it has
to be in writing and has to be approved the board.
That doesn't mean, however, in adopting that
resolution the board is free to disregard the bylaws
of the corporation.

Anytime the board adopts a resclution,
they're always governed by the -~ by the bylaws. For
example, in -- and I -- one of the -- the --
disadvantages of not being able to brief last is, I'm
missing some authority. May I identify this case ==

THE COURT: The situation -- the

position that you put yourself in, I might add.

MR. BARRY: That -- that may be true.
But in -- in Russell versus Morris, Chancery Court
1990 Westlaw 15618 -- may I?

THE COURT: You may.

MR. BARRY: This case involved a sale
of all or substantially all of the corporation's
assets undexr Section 271. Section 271 required that a
board have a meeting, make a resolution, and recommend
it to the shareholders before the vote. In that case

they had the meeting, they did the -- they made the
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resolution, and they -~ and they recommended for
shareholder vote; but the Court declared that that
meeting, that resolution was invalid because it didn't
comply with the bylaws.

THE COURT: In what respect?

MR. BARRY: Because the bylaws at
issue in that particular case required five days'
notice before they had the meeting. And because the
bylaws regquired five days' notice before they had the
meeting, the resolution adopted, which was, subject to
the bylaws, was -- was invalid.

THE COURT: All right. Of course.
And if they had -- the bylaws said you have to have a
60 percent vote and they only had a 40 percent vote,
it would have been adopted obviously as well.

MR. BARRY: Right. The simple
point -- the simple point is that board resolutions
are -- are subject tc bylaw provisions.

THE COURT: Right. But the point is
rather --

MR. BARRY: The distinction --

THE COURT: The point is rather too
simple.

MR. BARRY: It is too simple. As a
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matter of fact, it's rather straightforward. But the
distinction that -~ that has to be drawn has to be
contrasted with Section 151. Section 151 reguires
that a -- where's the statute bock? Section 151
requires "with regard to" is the establishment of
classes of stock that has tec be in the certificate of
incorporation or by resolution of the board pursuan%
to authority expressly granted in the certificate of
incorporation. That arguably could be read as bylaw
excluding, because a bylaw that would be contrary to
the certificate of incorporation would also be
invalid.

S0 to the extent the bylaw would limit
the ability of a director to issue stock classes
beyond ~-~ or somehow limited than otherwise provided
in the certificate, that would be invalid. That's not
what Section 157 says. It simply says "by
resolution.”

And as the Hollinger Court made clear,

you can't -- a board can't simply override a bylaw by
resolution. If that was the case, then the
prohibition -- or the requirement that any right of
the board to be -~ to amend bylaws be set forth in the
certificate of incorporation would be irrelevant. The
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board could simply override a bylaw by adopting a .
rescolution. By definition, resolutions are subject to
the bylaws.

S5o let's -- let's actually consider
whether the particular bylaw at issue here actually
conflicts with Section 157. It doesn't. Section
157(a) says it has to be in the -- that the right to
issue has to be in the certificate or it has to be
adopted by a resclution by the board and in writing.
The -- the proposed bylaw here doesn't change that.

This subsection (b) says that it has
to be -~ that the -~ the terms can be set forth in the
certificate or by resolution. The bylaw here doesn't
do that, either. What the bylaw here only does, is,
it says after a year you got to consider it again.
The bylaw expressly says that the ~- that the board,
in effect, can keep a bylaw -- a poison pill in place
in perpetuity by simply electing next year to renew
it.

THE COURT: Well, I mean, your -- I'm
not sure I can accept fully your characterization of
your own bylaw. As I read it, it actually limits the
term of any -- any rights plan that the board may

adopt to one vyear.
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MR. BARRY: It ifimits the rights plan
of any bcard --

THE COURT: Doesn't reguire the board
to review it annually, as you say. The board could
adopt it for one year and never review it again.

MR. BARRY: And that's entirely
correct. But if they Qanted to extend it, they couéd.
There's no prohibition. The supporting statement
actually made that clear. And, in fact, as the Court
aliuded to --

THE COURT: It would have to do so
agailn by unanimous vote.

MR. BARRY: Exactly. And as the Court
alluded to, the -- this bylaw itself says if they
think it breaches their fiduciary duties, they can
repeal it.

THE COURT: By unanimous vote.

MR. BARRY: By unanimous vote. And --

THE COURT: But the -- I mean, face up
to 1it. It says they can only have a rights plan of a
vear's duration.

MR. BARRY: Yes, 1t does. Yes, it
does. And, on the other hand, that's not inconsistent

with their fiduciary duties, either. Both
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Quickturn =--

THE COURT: We're not talking about
fiduciary duties.

MR. BARRY: Yes., But it's not
inconsistent with Section 1 -~ 157.

THE COURT: Why not?

MR, BARRY: It's not inccnsistent with

Section 157, because the -- the ~- there's no limit in
the certificate that says it can be -- that it must be
of unlimited duration. There's no limit that this

bylaw wouldn’'t purport to issue a right itself; and in
adopting any resolution, the board is always going to
be subject to the bylaws. So simply because a
bylaw -~

THE COURT: The question, then, is:
Can a bylaw adopted by the stockholders impose a -- a
censtriction upon the power of the board to determine
the duration of the rights plan?

MR. BARRY;: Yes.

THE COURT: That's the question.

MR. BARRY: Yes. And there is no
prohibition under Section 157 that -- that ~- that
would prevent the shareholders from adopting a bylaw

or prohibit a bylaw on that subject at all.
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THE COURT: Well, could -~

MR. BARRY: Regardless of who adopted
it.

THE COURT: Could a bylaw require that
the pricing terms of a rights term be as specified in
a bylaw?

MR. BARRY: ©No. And I think that's a
very good distinction, and that's a distinction CA has
ignored, and I think it's a distinction that I think
you pointed out to. Section 157, the last
paragraph -- Section 157(b) has a -~ first there's an

initial sentence about the terms, and that's the

terms ~- the section that they're relying on, talking
about a limited and unlimited duration. But the last
paragraph says that "In the" ~- "In the absence of

actual fraud in the transaction, the judgment of the
directors as to the consideration” of "the issuance of
such rights" and "opticns ... shall be conclusive."
That would seem to indicate that =-- or at least
provide a basis for -- that shareholders can affect
the consideration. Notably that similar language
isn't in the first paragraph of subsection (b).

THE COURT: But, you know, as I

understand rights plans, that -- we're talking about
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consideration for the issuance of a rights for the
option.

MR. BARRY: Yes.

THE COURT: And when a rights plan is
issued basically for zero consideration, it's
dividended out to the stockholders.

MR. BARRY: Yes,

THE COQURT: The guestion isn't what
the consideration is for the issuance of the right.
The question is can a bylaw adopted by stockholders
provide that the power of directors to determine in
their Jjudgment not only the duration but the other
terms upon which it is to be issued.

For example, and most -- the questiocn
I was trying to ask before is sort of the conversion
price of the preferred stock of the debt or whatever,
usually the 2 to 3, 4 to 1 conversion rights. Could
you specify that the exercise price in all
circumstances must be equal to market? By bylaw,
could you -- could you say to the directors "You may
issue any rights plan you want except it can't have
any dilutive effect"?

MR. BARRY: That's -- well, first off,

I don't ~-- that's not this bylaw. There may be
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restrictions on that kind of bylaw. And the enﬁixe
argument that there's no limiting principle in ~-- in
Professor Bebchuk's proposal is -- 1is simply
incorrect. There are limiting principles. The
limiting principles are specifically -- we both -- we,

through the DGCL, were specific and through, as the
Hollinger Court noted, principles of equity. |

So to the extent some day the Court is
presented with a bylaw that overly restricts or
prohibits the directors from issuing any poison pill
or purpcrts to define the conversicn rate of a
particular right, then that might -~ that might be a
different case. That's not this case.

THE COURT: Why is it different? I
mean, 1is that a different -- why would it present a
different gquestion under 1577 1is what I want to know.

MR. BARRY: Presents a different
guestion under 157, because then the -- the extent to
which the -- the directors can be restricted in
defining the terms might be -- might be overly
impacted.

I would submit that a one-year term
isn't overly impacted, especially when the proposed

bylaw at issue here specifically says if, at the end
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of the one year, they could renew it or, more
importantly, if they think they need to -- adopt one
that's longer, they can repeal the bylaw.

THE COURT: If they think they need a
longer one, they can repeal it?

MR. BARRY: It says so in the -- in
the bylaw itself, that to the extent the board deems
it necessary to adopt a longer period of poison pill
or they think this bylaw is inconsistent with the
fiduciary duties, the bylaw says --

| THE COURT: They can repeal the bylaw.

MR. BARRY: The bylaw =-- they can
repeal the bylaw and then up ~- and then up to, with
-- consistent with their fiduciary duties, adopt a
longer term.

THE COURT: Well, which gets me to the
issue I asked Mr. Giuffra and I should ask you. Why

is this case ripe?

MR. BARRY: That's -~ and I
actually -- the -- Mr. -- Professor Bebchuk submitted
a -- a shareholder proposal under SEC Rule 14A. This

brings up some federal issues, but I have to explain

the background a little bit.

The ~- under -- under Rule -- SEC Rule
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14a, provided he satisfied the eligibility procedural
requirements, the corporation has to prevent -- has to
publish this proposal unless, and it's unless one of
13 exclusions apply.

There -- the -- the law is clear on
the federal side, that if a properly-submitted bylaw
is wrongfully excluded, that's irreparable injury.

New York Employees Retirement System versus American
Brand, 634 F. Supp. 1382, Southern District of New
York 1586.

This case is ripe, because we say this
is a valid bylaw. They say, "It's an invalid bylaw
and I'm going to exclude it." To the -~- the -- the
case 1s ripe, because the injury to Professor Bebchuk
is imminent. If they publish their statement and it's
excluded, Professor Bebchuk is irreparably injured.
We're not asking for an advisory opinion specifically

because they've already said they're going to exclude

it. The fact that the SEC -- the SEC's division of
corporation finance hasn't issued an opinion -- an
opinion letter is irrelevant. it's an advisory
letter, anyway. Once they -- once they make the

statement that they are going to exclude it, that

gives rise to a threat of irreparable injury for
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Professor Bebchuk.

This very 1issue --

THE COURT: You're right. They made
that statement in the context of the letter -- of the
no-action letter regquest presumably.

MR. BARRY: It was in the context of a
no-action letter request --

THE COURT: If the no-actlion letter
reguest --

MR. BARRY: -- "We hereby state our
intention" -~

THE COURT: If the no-action letter
request is denied by the SEC, there's no indication,
is there, that they plan to exclude the =-- the
proposal from theilr proxy material?

MR. BARRY: They haven't -- fhere's no
evidence that they would. The only evidence that we
have, based on the stipulated facts, is that they
intend to do if. They intend to exclude it. And once
they make that statement they intend to exclude,
there's no suggesticn here, and there's been no
evidence presented from anybody else saying, that they
might some day put it in or "We might change our minds

now." Once they've said that "We are going to
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exclilude, " that's -- those are the stipulated fapts
before the Court, and that's why this case is an
advisory, because the threat of irreparable injury
from the wrongful exclusion of a shareholder proposal
is ripe. The guestion that the Court has to address
is whether or not the exclusion would be wrongful.

And in that respect, the only issue that is before the
Court is a pure state law issue.

THE COURT: That isn't really the
question I'm being asked to address.

MR. BARRY: It's not the guestion
you're being asked to address. You're being asked to
address -- the underlying question is whether it's
wrongful; but the only reason they advanced to exclude
it 1s that -- its alleged invalidity under state law.
That's why -- that's why it's relevant to the -- to
the Court of Chancery and why it's ripe at this time.

Now, WNews Corp. and these other
companies have -- have made -- these other companies'’
bylaws have made clear that restrictions on directors'
abilities to implement poison pills don't have to be
just in the certificate of incorporation. They admit
they can do it by contract. They attempt to

distinguish News Corp. and -- and the National
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Intergroup case by claiming "Oh, that's a contract
case where the board acquiesced to it." There's no
support in -- for that argument in Section 157. As a
matter of fact, bylaws, last I checked, were
considered a contract between the -- the corporation,
the directors, and -- and the shareholders.

So to the extent that they're raising
a distinction based on News Corp. being a contract,
it -~ and then this being a bylaw, that's a
distinction without a difference.

THE COURT: Well, the distinction that
interests me is that both the News Corp. -~ the
UniSuper case and the National Intergroup case, the ==
the facts involved the beoard acting itself to approve
or authorize the term of a resolution or a bylaw that
had the effect of limiting its discretion to adopt
poison pills in the future.

MR. BARRY: Correct. Correct. But
the terms -- but whether or not the bylaw's valid --

THE COURT: The gquestion I'm being
asked here is -- I'm sorry --

MR. BARRY: Certainly.

THE CQURT: ~- is whether that kind of

limitation can be imposed upon the board unilaterally
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by stockholder action.

MR. BARRY: Section 10 ~- Section 109
and the DGCL in general doesn't draw a distinction
between bylaws that are adopted by shareholders and
bylaws adopted by a board. Either the bylaw's valid
or it isn't. If the board can adopt a bylaw, the
shareholders can adopt a bylaw.

THE COURT: Why -- is there anything
that says that's true? 1Is there any case that's ever
said that's true?

MR. BARRY: There's no case that's
ever drawn a distinction between ~-- that has
invalidated a bylaw based on the fact that it can't be
adopted by the shareholders but it can be adopted by
the directors. That's a distinction that is nowhere
in the history of Delaware jurisprudence that they're
trying to draw here, and they're trying to draw it
based on the argument that anything in subchapter 5
can't be affected by bylaws. But there's nothing in
subchapter 5 that says "Thou shalt not enact bylaws
relating to anything in subchapter 5." As a matter of
fact, several companies I pointed out have them.
They've submitted they can do it by -- by -- by

resolution, and they've admitted they can do it by
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policy. S0 there's -~ there's no -- there's no line
in the sand for Section 1 -- for subchapter 5 that
prevents bylaws on the subject.

THE COURT: It's not the kind of
admission that gets by my ears.

MR. BARRY: I'm sorry?

THE COURT: TIt's not an admission of a
party before me. So it is in some corporeal sense an
admission, a concession, a surrender; but it doesn't
answer the legal guestion.

MR. BARRY: Which is whether or not
section -- anything in subchapter -- subchapter 5
permits bylaws? I would submit that there's nothing
in subchapter 5 that blanketly prohibits them and,
instead, you have to look at the wvarious specific
statutes. There's no blanket prohibition.

And where the Court -- where the
legislature has been clear that director resolutions
can only be effected through the certificate, they
have. In this particular instance they simply say "in
the certificate or resolution.” And resolutions
historically can be subject to the bylaws.

Moving from -- from Section 157,

they -- well, because it's their -- their argument
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that any restriction on director authority has_to be
in the certificate of incorporation, is simply
inconsistent with the idea that they can do it by
contract and they can do it through resolution --
through -- through policy and per -- perhaps a bylaw
adopted by the -- by the directors. That -- that --
that really kind of distills the fact that any
limitation doesn't have to be in the certificate. So
the question is whether or not it's inconsistent with
law, and that brings us to Section 141({a).

Their argument under Section 141 (a),

again, this has been -- been -- been rejected by -- by
the -- by the Court in News Corp. and also in ~-- and
also by -- by this Court in Hollinger. By arguing

that all things management related can only be

addressed by the -- by the -- by the board, they
ignore the language in Section 150 ~- 141 that -- that
says that such -- such authority may be limited "as

otherwise provided in the chapter" or the certificate

of incorporation. Section 109, being the same chapter
as -- as Section 141, implies that Section -- that
bylaws under Section -- enacted under Section 109 can,

in fact, impact directorial authority under Section

141¢a). That's specifically what the Court stated in
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Hollinger where the Court said that "Sections 109 .and
141, taken in totality and read in light of the Frantz
opinion, made clear that bylaws made pervasively and
strictly regulate the process by which boards act
subject to the constraints of equity."

The process that --

THE COURT: Where there is process.

MR. BARRY: Yes. And the process that

is being imposed here is that they consider the issue

at least on an annual basis. And the way to do it is
to provide that the =-- that the terms of -- that the
plans -- that the terms of any plan that they adopt -~

and they can adopt as many plans with whatever terms
they want ~- would simply expire at the end of one
year. If they want to adopt a new one, they can do
so. And if they want to repeal the bylaw, they can do
50.

The limitation on the -- the
limitation on the discretion that is created by this
proposed bylaw I would submit is rather discrete. It
doesn't take away all discretion. It doesn't put the
discretion for adopting the pill in anyone other than
the board. It doesn't purport to issue rights itself.

It simply provides the -- the bounds within which the
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directors can exercise their discretion. And that's
why, to the extent that the bylaws can form the
contract between the corpcoration, stockholders and the
directors, it always can set those -- those -- those
limits. It doesn't necessarily --

THE COURT: In cther werds, you
interpret this as meaning basically the same thing as
the bylaw that said you can adopt any poison pill you
like, but annually the board of directors must meet
and annually must reaffirm in some way, whether it's
by considering whether or not to redeem or something
else, and then setting the vote so that what?

MR. BARRY: There -~ there would be --

THE CQURT: Unanimously approve -- 1if
you don't unanimously determine to keep it going, then
you must redeem 1it? Is this -~ is this just a way to
get around the cases that have talked about
redemption?

MR. BARRY: Well, regarding the =-- the

a becard’s decision to redeem a rights plan? No, it's

not. And it -- and it doesn't have to be seen that
way .

It -- the bylaw at issue simply
sets -- sets a limit, it sets a time limit, one year.
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It doesn't necessarily -- because it doesn't require
the affirmative act of redeeming, that perhaps could
impact -- could be improper. And for the same reason
that a bylaw that would issue rights in and of itself

or bylaw that says "We hereby redeem," that also might

be inconsistent. But a bylaw that simply provides
the =-- the groundwork or the -- the terms within
which -- or the parameters within which the board can

act, that doesn't. And I think there's a very
important distinction.

THE COURT: What I'm just getting at
is, your argument is that this, what might have
been -- might be viewed as a terminal provision, is
really just a process provision.

MR. BARRY: Exactly. And it's a
process provision, because it simply requires them
to -~ to vote annually.

Now, importantly =-- and this is the --
this is the distinction between what -- what you were
suggesting -- I'm not suggesting and Professor Bebchuk
is not suggesting ~-- that -- that shareholders can
simply vote to redeem a pill. Shareholders also can't
vote to issue a pill. The decision to redeem or the

decision to adopt is exclusively within the board --
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within the board =-- within the board's province.
That's what Section 157 says. It doesn't --

THE COURT: Could you adopt a pill
in -- in your argument, consistent with your argument,
that said that when a board is asked to redeem the
pill by shareholders having 10 percent of the stock
which it must, within a certain amount of time, meet
and these are the only two things it can consider as
to whether or not the pill should be redeemed,
specifically whether the offer is, you know, all cash,
all shares, that sort of thing?

MR. BARRY: No.

THE COURT: Why not?

MR. BARRY: Because, and most
importantly, I -- I suggest -- I submit, a proposal
requiring them to meet might be -- might be
permissible. It's not our bylaw. It might be
permissible. But to the extent a proposal -- a
proposed bylaw that would say you can only consider X,
Y, and Z, that perhaps would unlawfully restrict the
business judgment of the board. And, again, that's
not our bylaw, but that in theory could be that
limiting principle that -- that CA is arguing for

here. That -~ or -- or that CA is arguing is absent
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here.

There are limitations on how far
bylaws can go. This case doesn't present that. It
doesn't -- it doesn't restrict the -- the business
judgment of the -- of the -- of the board in adopting
a pill, subject to doing it annually. It doesn't say .
what they can or can't consider, and it doesn't
purport to issue rights in and of itself. It doesn't
violate Section 157, because it doesn't excuse or
permit the issuance of rights without board approval
or without a written instrument. That's the -~
those -~ that's what the focus is of the Grimes case,
and that's exactly how the Grimes case distilled
Section 157.

THE COURT: Do -~ deo you think that
after this you're going to have to convince me that
this is a process bylaw?

MR. BARRY: I do not. I do not. I
don't think, because Section 141 ({a) doesn't restrict

things to process.

The language used by the Court in

Hollinger certainly used that language. But -- but
Section 14 -- 109 doesn't restrict bylaws that relate
to process. It simply -- it says, restricts bylaws
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that relate "to the business of the corporation, the
conduct of its affairs," or the rights of its
officers, agents, stockholders, directors.

So as a result, it doesn't have to
relate to process. In this particular instance I
believe it does, but I don't have to convince the
Court that it does in order to prevail here.

I wanted to point out really quickly
the -- the -- the -- the ~- the Court's opinion in ~--
the In Re Hilton Hotels case, the Hilton Hotels case,
that they rely on for the proposition that
shareholder -- that directors have the exclusive
authority to adopt pills.

The important aspect of that case was
that there were basically -- there were at least two
issues involved. The first was the facial invalidity,
the alleged facial invalidity of the pill. And
that's -- that's, of course, the Court's holding that
they address. And the Court -- and the Court held
un -- rather uncontroversially that boards have the
authority to adopt pills.

The second point that the Court
addressed is whether or not that particular pilil

vicolated Hilton Hotels bylaws. Ultimately it held
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that it didn't, but the fact that the Court considered
it implies that it was necessary that the bylaw had to
be -- that the poiscon pill had to be considered with
respect to the bylaw of that particular corporation.

THE COURT: I don't recall now
exactly. What was the issue under the bylaw?

MR. BARRY: The issue under ... the --
the bylaws of Hilton required that "every holder of
stock in a corporation shall be entitled to have a
certificate certifying the number of shares owned by
the shareholders of such corporation."

The plaintiffs in that case argued
that the particular bylaw at issue, which attached
certain restrictions on the stock, didn't comply with
that bylaw. That's why the -- I -- I don't disagree
with the Court's holding that it did, in fact, comply
with the bylaw; but because of the fact -- the mere
fact that the Court considered the consistency of --
of the -- of the specific bylaw with -- with the
poison pill at issue demonstrates the Court's
consideration or appreciation of the relationship
between the bylaws and -- and the poison pills.

With that, Your Honor, if you have any

further questions.
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Oh. I did want to make one other
point. The -- back to the lines that we're drawing.
The Christmas meeting in Antarctica is a little
absurd. The ~- as -~ as the Court --

THE COURT: Well, I'm thinking in
another 50 years it won't seem so —-=-

MR. BARRY: Yeah, right.

But -- but, as again, the Court made
clear in Hollinger that equity always provides a
limitation. 50 the -- the fear of -- of the slippery
slope that the defendants are arguing, it's always
going to be constrained by both other provisions of
the DGCL and -- and -- and considerations of equity.

THE COURT: Well, I mean, this gets
back briefly to my ripeness question. The good
judgment of people who own corporations themselves
often provide some other limitation on other issues I
have to consider, in that provisions that, as you
suggest, probably would never be adopted.

MR. BARRY: And as a matter of fact,
let me make a point about that. This isn't quite --
this isn't a guestion about whether or not the bylaw
is a good idea. A similar bylaw was introduced at

Hollinger and roundly defeated. So it's not a
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guestion of whether or not the bylaw is a good idea
but whether or not it's legal under Delaware law.

THE COURT: Thank you, Mr. Barry.

MR. BARRY: Thank vyou.

{(Pause in the proceedings)

THE COURT: Now you may proceed.

MR, GIUFFRA: Your Honor, this case
presents a question of the board's statutory power
under 157. And the question is how and -- that power
can be limited. Under 157 on its face, it says the
board has the statutory power to create rights plans
of unlimited duration subject to the certificate of
incorporation.

And I think there is a way, which is
quite straightforward, to reconcile 102, 109, and 157.
And that is, if you want to limit the board's
statutory power, that process must be done by amending
the charter. And in 102, the General Assembly
provided that you could define, limit, and regulate
the powers of the board, the substantive powers of the
board. And we would submit that it is a substantive
power of the board to determine the length of a rights
plan.

109 talks about relating to beoard
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power. That's different than defining, limiting, or
regulating. And the fact that in a number of
provisions in the corporation law, and most
specifically 141 where the word "bylaw”" appears, those
-~ the use of the word "bylaw" in those provisions
must have some legal significance or otherwise it
would be mere surplusage. And so --

THE COURT: You might say the same
thing about 109. I mean, 1is there -- can you think of
some exercise of power under 1092 relating to the
rights or powers of the beoard of directors beyond
those that are specifically provided for in other
sections of the DGCL that would be permissible?

MR. GIUFFRA: I mean, for example, you
know, 1f -- if someone wanted to have communications
amongst the beoard by e-mail, a procedural matter, that
doesn't affect the board's substantive powers, that
might be permissible. But what we're talking about is
a limitation on a statutorily-granted power to
determine the tenure of rights plans. The case that
was cited was a procedural case.

The other point is, the board has the
abilility -- and the cases recognize this -- to give up

its power by contract, by resolution. They do it by
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resolution. There might be circumstances where a |
board could just withdraw the resclution. Again, the
board has the power. If you want to 1limit the board's

powers over rights plans, you can do it in their
certificate under 102, which obviously requires the
board to be involved in that process.

The Quickturn case -- it's Delaware
Supreme Court 712 at 1291 -- on its face says,
"Section 141{a) reguires that any limit on the board's
authcrity must be set out in the certificate of
incorporation.” No reference to bylaws. And we
believe that 102 and that process provides the means
for limiting board powers.

And so0 we propose I think a reading

that harmonizes 102, 109, 141, 157. Doesn't turn

words into surplusage. The -- the proposal is one
that has no limiting principles. It's not a process
provision. It's a limit on a substantive statutory
authority.

And I think, Your Honor, you need look
no further than Professor Bebchuk's brief at page 31
where he says "requiring the Board to put the adoption
or extension of a poison pill to shareholder vote, it

would still be valid under Delaware law." And that,
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Your Honor, would be a radical, radical departgre from
years and years and years of cases.

And so we submit, Your Honer, that
this proposed bylaw on its face violates Delaware law,
and would ask Your Honor toc give us a -- a judgment to
that effect.

Thank you.

THE COURT: Thank you, Mr. Giuffra.

What i1s -- just remind me what the
timing issues are here.

MR. GIUFFRA: Our proxy 1s set to
be -~ to be sent out on July 14th.

THE COURT: And do I understand that
if I rule in favor of Professor Bebchuk, that you ~--
it won't be necessary for me to order you to withdraw
your no-action reguest?

MR. GIUFFRA: TIf you rule in Professor
Bebchuk's favor, we'll put the proposal in the proxy.

THE COURT: But I wouldn't need to
enter any sort of injunction. I would just issue a
ruling of some sort and you would comply.

MR. GIUFFRA: Correct.

THE COURT: All right. Thank you.

I'll take this under advisement.
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